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On the occasion of the conclusion of his tenure as
a Supreme Court Justice, on 12t August 2021,
Justice Nariman Advised Youngsters To Do
Diverse Studies : ' More You Take Things Outside
Law, More It Helps You With Law'. The
multifaceted Ram Janam Bhoomi case proved this
to lawyers. But it holds equally true for other
professions, the arts for instance

https://www.livelaw.in/top-stories/justice-nariman-advises-youngsters-to-do-diverse-studies-more-you-take-
things-outside-law-more-it-helps-you-with-law-179546



https://www.livelaw.in/top-stories/justice-nariman-advises-youngsters-to-do-diverse-studies-more-you-take-things-outside-law-more-it-helps-you-with-law-179546
https://www.livelaw.in/top-stories/justice-nariman-advises-youngsters-to-do-diverse-studies-more-you-take-things-outside-law-more-it-helps-you-with-law-179546

Are the Arts and the Law in a binarized relationship?

Arts looks upon itself as more other worldly — certainly directed at a
higher pursuit

Law is more this worldly — looking at mundane matters
Arts and the Law conversations- a bridge between Arts and the Law.

Reminding me of Rudyard Kipling’s Ballad of the East and West...,
“...never the twain shall meet”

Oh, East is East, and West is West, and never the twain shall meet,

Till Earth and Sky stand presently at God's great Judgment Seat;

But there is neither East nor West, Border, nor Breed, nor Birth,

When two strong men stand face to face, though they come from the ends of the earth!



Entitlements and Beyond-Privilege,
patronage, access (The “7 Khoon Maaf”

times)

constitution created equal citizens and treated all its people alike-
Artistes and non artistes

All laws applying to any citizen applying to Artistes- IPC, Statutory,
Tax Financial, etc.

They have some specific laws too- Right to freedom of expression
and Copyright etc.



The history of colonial laws used against Arts before
1947- 6 Laws:

1. Sedition Law (1870)

2. Blasphemy Law

3. The Dramatic Performance Act (1876)
4. Indian Press Act ( 1910)

5. Cantonment Act and Contagious Diseases Acts ( 1864)
6. Criminal Tribes Act (1871, 1876, 1911)



Sedition was first introduced in 1835,
was legally made into a criminal
offence Iin 1870 and used against
Gokhale and Gandhi .
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Although the term sedition vanished
constitutionally, post independence,
but it remained under IPC as Section
124A.

It has been used extensively against
artistes and writers. In the picture are
members of the Makkal Adhikaram
(People’s power) and the folk singer S. |
Sivadas, popularly known as Kovan.
Kovan was arrested in 2015 & 2018)




Sedition later only became more dangerous as UAPA
45 times poet Varavara Rao was charged for his
seditious poems. For a long time ha was out on
medical bail, but now he has been given formal ball
from his UAPA confinement
“Reflection” ( A poem by Varavara Rao)
An excerpt

| did not supply the explosives

Nor ideas for that matter

It was you who trod with iron heels
Upon the anthill

And from the trampled earth

Sprouted the ideas of vengeance ?




The Blasphemy Law was inherited from the British colonial
government during Punjab’s religious uprising and repeal of
the Press Act in 1920, when Muslims violently protested
against a publication, Rangeela Rasool. In more recent times
it has been used for Wendy Donniger’s “The Hindus: An

Alternative History” ( 2010). The same article 295A was what = ="~

was feared in the case of Audrey Trushke’s book about
“Aurangzeb: The Man and the Myth” and also of the ban on

James Laine’s book on “Shivaji: A Hindu King in Islamic India”.

The photographs on the left: Artist M.F. Husain who had a
series of FIR’s against him was hounded out of India, and died

in London as a Qatari Citizen, & Perumal Murugan who wrote ==

the Book “One Part Woman” and invited Obscenity and
Blasphemy charges, that resulted in him announcing his own
death on Facebook




Dramatic Performance Act (1876)
When theatre was being used as a
protest site, then the British used it to
ban performances. Post 1947 it has
not been repealed but most states
have introduced their own modified
versions with certain amendments
which have In fact, often
strengthened the control of the
administration over the theatre. The
performance license that has to be
acquired from the police and
licensing department is the residue

NIL DARPAN,

THE INDIGO PLANTING MIRROR,

\ A Drama,




Indian Press Act

( Indian Vernacular Press Act 1878;
Indian Press Act( to include English
was passed in 1910)

Hackles were raised when this image of Durga as
Mahishasuramardini — the killer of Mahisha- became a
poster, printed by Raja Ravi Varma’s press. In December
1911, the British colonial government invoked the Indian
Press Act and all prints of the painting were forfeited. The
painting was misinterpreted as an anti cow-killing
representation by the anxious authorities who had been
wary after the uprising of 1857. A memo from C.A.
Kincaid, secretary to the Government of Bombay, said:
“The Hindu Goddess called Ashtabhuja Devi is depicted
riding a lion and furiously attacking two butchers, who
have apparently just de-capacitated a cow...contains
visible representation likely to incite acts of violence...”;
The foreign gaze was probably unaware of the intricacies
of the mythology in which the terrible Mahishasur was
vanguished by the Goddess in his form as a buffalo.




The Criminal Tribes Act (CTA) of 1871

## This is an extremely oppressive act
notified certain communities as
criminal tribes.

## Every member of the notified
community was forced to register
himself/herself at the local police

station.

## Their movements were curtailed.
They could not shift their residence at
will and had to take proper permission

before any travel or movement...

## Severe punishments were put in
place for breaking these rules.

Criminal Tribes Act- 1871

Rooted in the Mutiny, when some of the tribal
leaders had a significant part.

Gypsies, Banjaras, Vanjaris, Hijras, Kanjars
and other Performing communities were
included

After independence this was dissolved and
the tribes were formally denotified, but the
stigma against them continues as they come
under the Vimukt Jati title and by the fact that
a new category called Habitual Offenders was
Introduced



Cantonment Act & Contagious
Diseases Acts ( 1864)

Treated all women in the public sphere as
prostitutes- obfuscating the many categories
of skill in performance.

Diminished traditional performers as mere
criminals.

Subjected to inhuman verbal abuse
Interrogation and invasive, intimate physical
tests.

Created a patina of stigmatization around
professional singing and dancing women.
mpacted the social ‘sub ecosystems’ they
Ived by, as men came into prominence and
women began being invisibilized!




Madras Devadasi

(Prevention of

8 Dedication Act

W9, & 1947)

“/ d“ On the right is Dr.

wralel Vuthulakshmi Reddy sawi
( recipient of the )
' Padma Bhushan) the & .

® one who proposed .-

the Devadasi N @
Abolition Bill in 1930 & A




M.S Subbalakshmi Naseem Bano Jaddan Bai

Photo: Avinash Pasricha Image: wikicommons Image: wikicommons
Singer, Film Actress Film Actress Film Actress and Film Maker



Kalakshetra, Chennai, founded in 1936 is an
example of institutionalizing dance
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Registration

Building permission
Passing the plan
Completion certificate
Lift clearances

HR laws

Financial Compliances
Audited Accounts
But....

POSH Affidavits?



Imagine a dance class room and the rights of artistes and

arts leaders:
1. Guru Shishya Parampara- Unguestioning & blind surrender;
Abuse of power ( Harassment and Sexual Harassment)
emerges from this & the whimsical pathways for progress in
the field. Power is the probem. Guru is not the only person
with power-Bureaucrats, Critics, patrons, organizers etc. are
often the other predators.

Enablers? Those complicit by their silence? =

Y

2.6
Ethical dilemmas & dichotomies prevail! . f\ o0
Victim blaming andshaming is commonplace. ;{;% Y35 *\;;;,p\
POSH & other Compliances in place? 12033 R

Seldom. A significant governance failure! 77 s X\



POCSO not POSCO; No it does not rhyme with
Cosco!

Not knowing the law is no excuse
Harassment and self harm/ suicide.
Making a girl child dancer disappear and

asking the question “Is it a life sentence that is
served on the Boy dancer”?



Why POSH?
What are POSH compliances?

Cathch them young...but what happens in a
POCSO Case?

When does one register an FIR?
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Dancer, Actor, Scholar,
Activist

Dr. Swarnamalya Ganesh
initiated awareness and
resolution efforts via the
NGO ‘Ek Potli Ret’.

Picture taken from
Swarnamalya’s Twitter handle




Sanjukta Wagh, Dancer, Actor & Activist
Co Founder- Beej Collective




Neela Bhagwat- Musician, actress and once
a Kathak dancer ( Picture: Wikipedia)




Gundecha Brothers: Late Ramakant ( L), Umakant
(C) & Akhilesh (R) — Picture from BBC News story




Arts and the Law
series of 5 Public
Conversations- A
First such effort

What they don’t teach in art class

We invite you to join 5 part webinar serieson Arts & the Law. The first of these is as

13th October, 2020
Timings: 7 pm - 8.15 pm

Dr. Ananya Chaterjea (Discussant] Mihira Sood |
Founder, Dancer & Choreogr :
Anar




Worked with Asiya
Sherwani (Diversity &
Gender Inclusion
Consultant) to create a
special training module
for Sexual Harassment
In the Arts and held our
first training, secretly
with 40 Gurus called
GASH- Gurus Against
Sexual Harassment




The allegation against the then Pakhawaj Guru Upadhyaye
at the Kathak Kendra happened on 15t Dec, 2020
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present

breaking the culture of silence

Ethical and legal conversations on patriarchy, misogyny and
sexual harassment in art pedagogy and practice.

A workshop for students and practitioners of the performlng arts with

diversity and inclusion advisor

January 15, 2021
4pm, IST

To register write to us at beejmumbai@gmail.com
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An initiative called ‘Unmute’
hopes to address issues of
sexual harassment, copyright,
contracts, censorship and more
in the world of performing arts

or mast performing artistes,
legal concems remain slip-
pery ground that they are of
ten urmAlling to tread. 1t may
be difficult to wrap ones
head around the munces of drawing
up contracts, datming support for co-
pyright violations or reaching out for
help In sexual harassment complalnts,
Digltal assets ke MFTs are new cork
cepts that haven't yet found thelr way
Inko our artistic comfort zones or oom-
mon vocabularies for understanding
creative work. Performing arts compa
nles in the country remain largely ur
organised, with “verbal understand
Ings"rather than precise contracts that
would uphold the rights of artistes and
thelr professional commitments o
projects and instkutons.

‘When dancer-choreogmapher Raka
Maltra relocated from India to Singa
pore in 200, she found the difference
quite alarming. She worked as an asso-
clate artiste with The Substation for a
few years before estblishing her
dance-theatre institute, Chowk Pro-
ductions, in 2014, “Tt 1s my that
we make the arts sustainable far to-

SAMITHR A VASHDEY

day’s generation to make It a full time
profession. This means proper com-
tracts, a monthly salary, and medical
‘benefits fior flktime artstes working
with & company. For dancers working
ona ct, hourly rates are impor-
tant.” This is the kind of comersation
that young Indlan performing artites
here may find difficult to even initate,
mven that they are expected to per-
form fior free, or In Hew of getting ‘2
platform’, or “exposure,’ and health-
care Is corsldered an indhvidual affair.

Raka polnts out that while most con-
temporary art companies in the West
work with well-charted terms and con-
dittorss, Indlan companles even in Sin-
mpore mestly subscribe to the model
‘back home where there may have ad-
minkstrative staff on the paymdl but no
arrangement for fulktime performers.
“The struggles for independent ar-
tstes are similar everywhere; inIndia
there 15 akso the traditonal structure
where one 1s bound by imdsible rules.
For things to change, it 1s important o
know your rights as anartiste, to speak
up without fear, and address nequall-
tes. Bullding a community s key,” she

538,
Efforts &t communitybullding

geared towards artistes” rights have
been sporadic and situational, and
have often petered out. Addressing
‘this gap In the performing arts, the in-
Itiative Unmute’ saeks to be ane such
Integrated resource on varlous lsswes
around arts and the law.

Gaining traction
It Is Important bo create safer spaces
for artistes,” says dance scholar and
activist ArshlyaSethl, who spearhead-
ed the Initlative as a seres of online
discusstons in 2020. It expanded into
workshops and panels (several in Ben-
gall) with collaborators Paramita saha,
performer and arts manager, and So-
mabha Bandopadhay, scholar and Ma-
mipurl dancer. Gradually gaining trac-
Hon In the performing  arts
. ‘Unmute’ now seeks to be
a one-polnt portal that complles re-
sources on legal aspects for artistes,
ranging from sexual harassment, sub-
stance abuse, copyright, contracts,
censorship and more,

It 15 unclear whether the #MeToo
‘movement truly ever reached the clas-
slcal arts in India. The patronising pat
that slides down to the walst,
the unimited intimacy while geting 2

Performing arts companlg in
the country remain largely
unorganised, with "verbal
understandings’ rather than
precise contracts that would
uphold the rights of artistes

note or move right, there are many
such everyday moments that often
leave artistes confised about whether
‘o look away In reverence or shame.
Articulating discomfort about boun-
darles belng crossad has not been ea-
9; espaclally for wmg artlsts In a

that stirred the classical muslc and
dance communities in the past year,
which implicated male guns and per-
formers from esteemed arts instiu-
‘tons, 1t was most urgent Eorﬂ:llslml:la
the too to priotise the ksue.

reason we are focusing so much on k-
sues of semal harssment Is becanse it
can be deeply traumatising for some-
one who has gone through e, 1t 1s lone-
by and defeating, and mostly artistes

e e i 11 el

do not know whom to turn o sys
Sethl. To ensure that mental health &
addmssed, counsellors are present at
‘most of these discussions.

However, there has been msktance
from varlous quarters and taking up
such discusdons has been challenging.
Sethl recalls that in one of the first
tralning sesslons people were besttant
‘0 Join. They managed to persuade 40
performer+teachers to particlpate, of
which 39 were women. The gender
skew remains, but after the training
‘many individuals started reaching out
‘o her fior support. “People have many
questions and there is lack of clarity;
they =k what exactly can be con-
strued as harsssment, if they come out
after many years have passedy how
thelr careers will be impacted” she
adds, “As the initative galns momen-
mdta]lergngthe piower structure
s important.

Abuse of power

Having been In the performing arts
field for more than two decades, Pa-
ramita says, “The problem i that no
one wants to address the elephant in
the mom, especlalty when it comes o
abuse of power. We keep belleving that

msicians Gayathr Girdsh, K. R

1t only happens to other people, over
looking that it may be happening right
where we are.” speaking about golng
beyond the stereotype about where
these lssues are kely to crop up, she
says, “It's not only conservative set-
ups; abuse of power happens in the
moet apparently radical, progressive,
young and contemporary arts spaces
too. But It becomes difficult o take a
stand, because as a community we
‘have not created structures o enable
‘people to question and seek support.™
In this context, Paramita belleves
that working with partner organiss
thons through “Unmute’ would be key
In providing tratning, help-
Ing Institutions set up inter-
nal committees and other i
frastructure to address ksues
pertaining to the b

Legal lexicon

According to Somabha, per-
formers are often unaware
that there are laws that can
help them — whether It & un-

performing artistes d.ont Imow
the importance of contracts and
getexplotted.” She works at the ine
tersections of law and performing
arts. A r, she was brought up
in a family of artistes and her research.
1n law at the West Bangal National Un-
Iversity of Juridical Sclences, Kolkata
(WENL]S), give her perspective from
‘both the ends.

She says, *There are three main
problems becase of which perform-
&rs hesitate to approach the court —
they are unaware that a law may pro-
tect them, they fear that lawyers will
not understand thelr {sanes since they
are not famfliar with the art world, and
that their reputation and carser may
be Jeopardised.”

remalns a much-contest-
ed 1sae in the figld of performing arts,
especially muslc and dance. There are
several anecdotes about yesteryear
Hindustanl musiclans who refused to
record thelr music and would even
omit certaln sections of thelr composk
tion while singing in a concert for fear
that it may be copled by disciples of
another gharana.

Ghving an example of the intricacles
that make it difficult to negotiate copy-
right ksues, somabha says, *In
theatre, It Is much easler to under-
stand the idea of because
the script can be protected; in muslc,
maore specific concepts of defining co-
pyright through notes, melody, lyrcs
haveemerged recently. But what about
dance? How do you protect a chomeog
mphy how do you claim copyright for

dance movements? These are finer
points that nesd more attention.”

asaring performers of
thelrnsmﬁ.asud.l as the

tes thatgo with 1t 1t 510 tune with the
nead of the hour — tobreak the culture
of sllence and create more democratic
structures in the performing arts.

{The resowrne can be acoessed at
https:firmmte help )
The author & a Delhit-based arts
reszarcher and writer

“His recordings on rare themes ke
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Other related issues - both Inside and Outside
Classrooms

1. Copyright

2. Plagiarism

3. Unethical practices

4. Non legal travesties- body shaming, indecent
proposals, personal comments....

5. Digital travesties ( with this are involved questions of
boderlessness and jurisdiction confusions)




Rights of Special Communities in the Arts

1. Children Artistes- POCSO, International
Conventions

2.LGBTQIA compliances ( No discrimination,
Bathrooms)& Sexual Orientation and Gender
ldentity (SOGI) ideals

3.Artistes living with Disabilities ( and Traumas)
4. Street Artistes- Beggary Act- Also a Residue of
the Criminal Tribes Act
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What | want to discuss particularly with the Odisha
Police.

“In every decade since the 1950s, the
number of idols smuggled out of India is
between 10,000 and 20,000, and the
looting continues to this day. According to
the National Crime Records Bureau, more
than 15,000 items were stolen from Indian
temples between 2010 and 2012."



Odisha has a very high number of idol thefts. While the police claims
that they solve all the cases, but INTACH tells a different story!
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Anil Dhir, another member of Intach and a well-known historian,
said: “Hundreds of antique idols have been stolen from different
temples, particularly from the ancient Prachi river valley that comes
under Puri, Khurda and Cuttack districts. We have filed nearly 50

FIRs. But only a single antique idol has been recovered. ( From the
Telegraph of 17th March 2022.



What we need to realise:

Often out of state Gang
Local’s involved
International “Supari”

Need to recognise that this is a sophisticated crime, at par

with cyber crime, drugs trade, human trafficking and
wildlife crime

Specialised learning required- Knowledge of antiquities



New York Based Arts Dealer: Subhash Kapoor, “one of
the most prolific commodities smugglers in the world.”

B\ US. Immigration
)-) and Customs
7/ Enforcement




Why is Tamil Nadu Police successtul?
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The problem
exIsts In
India too!




Sujit



Sitar’s Jawaris ( the
bridge of a sitar) -
Once Cow bone,
Deer Antler; Now
Camel Bone and the
artificial polymer
Delrin

KUNTI

MANKA BAJ TAR KI KUNTI

TAR GAHAN

LAKADI KA TUMBA

MERU
CHIKARI ARA)
KUNTI
BAJ TAR
CHIKARI
TARAF TAR
CHIKARI MOGARA
DANDI
TARAF TAR KUNTI
{TARAS TAR KUNTY)
TARAF MOGARA
CHIKARI MOGARA
TAR
GULLU PARDA
PATRI TABALI
zaitie) (TABKHANDI)
CHOTA GHORAJ JULF
TARAB JAWARI
SRRAEHIoR TAR JAWARI
KADU KA TUMBA
MANKA
TARDANI MOGARA LANGOT
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Thank you

Visit https://unmute.help

A performers guide to speaking up!
Know your rights and responsibilities as an artist and arts leader

Stand up! Speak up! Unmute

You can contact me on arshiyasethi@gmail.com

+91-8130278747 ( Watsapp)


https://unmute.help/
mailto:arshiyasethi@gmail.com

Copyright comes under Intellectual Property Right (
IPR). These are legal rights (rights which exist under
the rules of legal systems, that can be fought for in
court, Is available to all people, and Is also available
against the state) -They protect creations resulting
from intellectual activity in the industrial, scientific,
literary or artistic fields.

IP Is the foundation for:
1. Job creation

2. Income Generation
3. Economic Growth



“We're artists. So we are not responsible for legislative
shifts,” says Ananya Chatterjea, Dance scholar, Professor,
choreographer, Educator, dancer and change maker.
“That’s not what we do. Our work is in opening the
ground, creating a space for questions, for provoking
discussion, and for offering images that then resonate in
people’s minds.”.

But for good work to be created, we need ethical and
nurturing spaces. That is why we need closer
conversations between Arts and the Law



The most common IPRs include patents,
copyright, trade marks and trade secrets.

Copyright: This is a legal term used to describe the

rights that creators have over their literary and artistic works.
Trade Marks: A trademark can be any word, phrase, symbol, design,
or a combination of these things that identifies your goods or
services. It's how customers recognize you in the marketplace and
distinguish you from your competitors.

Plagiarism: Is about copying a writing or an idea, and is more of a
moral and an ethical issue, and will not always be illegal in the eyes
of the law. Criminal action can be taken by the author whose
copyright has been infringed.

Piracy: The illegal copying of books, video, tapes, etc.Piracy is the
equivalent of theft and Is, therefore, a crime.






Application Number 147

Geographical Inicatios Sanganeri Hand Block Print “Have the artisan communities

it Registered that have the proprietary rights to
Apcant Name Cakos Pt Conparate Society L these designs been credited or
Applicant Address Main Road, Sanganer, Pin Code - 302029, Distrit. Jaipur, Rajasthan Compensated in any WGY? In the
Date of Filng 02122008 case of some of the designs used in
class 24825 ‘Wanderlust’, the Sanganeri print
artisans have a Geographical

Seciraphios Ao Indication registration.”

Journal Number eo 1. Infringement of Gl

Avaiabity Dat 10002009 2. Lack of Credit

Bl i “° 3. Failed in Benefit sharing

Certificate Date 18/03/2008

o e o sobigas “We may not know the exact value

but we know that there is value since

Gl can be renewed from time to time for a we feel the need to copy.

period of ten years at a time



The Delhi University
Photo Copy case

o\ his really became a case of
— o Piracy- Using but not with
— oermission and denying profit to

8 ANALYSIS: RAMESHWARI

PHOTOCOPY CASE :)Ubl'Sher and aUthOr

But we do have a Fair use/ Fair
dealing clause in the Indian
Copyright Act ( Clause 52 (i)) that

allows for no copyright
infringement in case of teaching




Plagiarism: Plagiarism iIs presenting someone else's work or
Ideas as your own, with or without their consent, by
Incorporating it into your work without full
acknowledgement.

All published and unpublished material, whether in manuscript,
printed or electronic form, is covered under this definition.
Universities take it very seriously. In fact al PhD’s are put through
a plagiarism soft ware

Section 57 of the 'Indian Copyright Act' allows the author an
exclusive right. It offers the author protection against any
unauthorized use of his work, including plagiarism. Section 63 of the
act considers copyright infringement as a criminal offense. The
punishment may include imprisonment for 6 months to 3 years



Plagiarism Controversy o
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And pile them high at Ypres and Verdun.
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https://www.poetryfoundation.org/poets/carl-sandburg

The “Jerusalema” Dance Challenge

is a dance. Those taking up the challenge perform a dance
reel to the song Jerusalema, a gospel-influenced song by
South African producer Master KG and performed by
singer-songwriter Nomcebo.

The song was released in 2019 but the dance element
began in Angola in February 2019. A dance troupe
recorded themselves busting some moves to the song
while eating their lunch.

A viral sensation was born... the dance challenge enacted
a simple way to connect and build community: especially
at a time when people were hungering for these
possibilities.

Warner Music Manages the song ‘Jerusalema’.



When Warner asked certain corporations and
companies who had shown their members dancing
It, and uploaded it, without permissions, to pay up,
there has been a social media backlash,
guestioning the timing of the demand, of monetizing
an activity so necessary during those difficult times
and the decency of doing so when people needed
each other. Some suggested that it was a form of
entrapment, since they were unaware that licensing
models were already in place at the onset of

the challenge.

o ‘ -l wy
DOCTORS DANCE WEARING &

:‘*;;E KFES:_S,&\_’IQ ul_'

When does it become unethical for copyright owners
to demand a usage fee? Fair Use/ Fair dealing, an
exception to the rights of a creator, allowing limited
use of material without the creator's permission- eg.
to foster creativity, offer solace etc.
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